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Office of the Secretary, DOT § 303.04 

Subpart E—Procedures Upon Application 
or Review 

303.40 Determination of compliance. 
303.41 Notice. 
303.42 Comments on application. 
303.43 Action following the comment period. 
303.44 Show cause proceedings. 
303.45 Evidentiary hearings. 
303.46 Decision by the Assistant Secretary. 

AUTHORITY: 49 U.S.C. chapters 401, 413, 417. 

SOURCE: 50 FR 31142, July 31, 1985, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 303.01 Purpose. 
These regulations set forth the proce-

dures by which applications may be 
made to the Department of Transpor-
tation under sections 412 and 414 of the 
Federal Aviation Act, as amended (49 
U.S.C. 1382 and 1384) and procedures 
governing proceedings to enforce these 
provisions. 

[Amdt. 303–2, 54 FR 33499, Aug. 15, 1989] 

§ 303.02 Definitions. 
(a) The term Act refers to the Federal 

Aviation Act of 1958, as amended. (49 
U.S.C. 1301 et seq.) 

(b) The term Assistant Secretary 
means the Assistant Secretary for 
Aviation and International Affairs, or 
as delegated. As provided in 49 CFR 
1.43, the Secretary or Deputy Secretary 
may exercise any authority in lieu of 
the Assistant Secretary under the pro-
visions of this part. 

(c) The term documents means (1) all 
written, recorded, transcribed or 
graphic matter including letters, tele-
grams, memoranda, reports, studies, 
forecasts, lists, directives, tabulations, 
logs, or minutes and records of meet-
ings, conferences, telephone or other 
conversations or communications; and 
(2) all information contained in data 
processing equipment or materials. The 
term does not include daily or weekly 
statistical reports in whose place an 
annual or monthly summary is sub-
mitted. 

(d) The term Documentary Services Di-
vision means the Documentary Services 
Division of the Office of the Assistant 
General Counsel for Regulation and 
Enforcement. 

(e) The term hearing means either a 
show cause proceeding as provided in 
§ 303.44 of this part or a full evidentiary 
hearing as provided in § 303.45 of this 
part, whichever is determined by the 
Assistant Secretary to be appropriate. 

(f)–(g) [Reserved] 
(h) The term Section 412 transaction 

means any contract, agreement or dis-
cussion of a cooperative working ar-
rangement within the scope of section 
412 of the Act. (49 U.S.C. 1382). 

(i) [Reserved] 

[50 FR 31142, July 31, 1985, as amended by 
Amdt. 303–2, 54 FR 33499, Aug. 15, 1989; Amdt. 
1–261, 59 FR 10061, Mar. 3, 1994] 

§ 303.03 Requirement to file applica-
tion. 

A person who seeks approval of a sec-
tion 412 transaction must file with the 
Documentary Services Division an ap-
plication that conforms to the require-
ments set forth in §§ 303.04 and 303.05 of 
this part. 

[Amdt. 303–2, 54 FR 33499, Aug. 15, 1989] 

§ 303.04 General rules governing appli-
cation content, procedure and con-
ditions of approval. 

(a) Unless specifically exempted by 
these regulations or by an order of the 
Assistant Secretary, a person filing an 
application pursuant to § 303.03 of this 
part shall prepare and file the applica-
tion in the manner specified in this 
section. The application shall also con-
tain the information required by sub-
part D of this part. An application may 
be deemed incomplete if it is not in 
substantial compliance with these re-
quirements. 

(b) The parties to the transaction 
may file either separate applications or 
one joint application so long as all the 
information required herein is sub-
mitted for each party to the trans-
action. The Assistant Secretary or Ad-
ministrative Law Judge, if the matter 
has been assigned to a judge, upon his 
or her initiative or upon application, 
may order the target company or other 
persons to submit some or all of the in-
formation required by this subpart, or 
other information under 14 CFR 302.25. 

(c) Each page of the application and 
each document submitted with the ap-
plication shall be marked with the 
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name, initials, or some other identi-
fying symbol of the applicant. The ap-
plication shall also indicate the date of 
preparation and the name and cor-
porate position of the preparer. 

(d) Where the required information is 
in data processing equipment, on 
microfilm, or is otherwise not eye- 
readable, the applicant shall provide 
such information in eye-readable form. 

(e) The information provided by the 
applicant shall be updated in a timely 
fashion throughout the period of con-
sideration of the application. 

(f) If any information or documents 
required by the applicable subpart are 
not available, the applicants shall file 
an affidavit executed by the individual 
responsible for the search explaining 
why they cannot be produced. 

(g) The Assistant Secretary or the 
Administrative Law Judge may order 
any applicant to submit information in 
addition to that required by the appli-
cable subpart. 

(h) An applicant may withhold a doc-
ument required by this part on the 
grounds that it is privileged, but each 
document so withheld shall be identi-
fied and the applicant shall supply a 
brief description of the nature of the 
document, a written statement indi-
cating the basis of the privilege 
claimed, and the names of the pre-
parers and recipients of the document. 
If any interested party contests the as-
sertion of privilege, the document shall 
be promptly submitted to the Assistant 
Secretary, or the Administrative Law 
Judge, if the matter has been assigned 
to a Judge. Where appropriate, an in 
camera inspection may be ordered. 

(i) The person submitting the appli-
cation to the Department shall send a 
complete copy of the application to the 
Chief, Transportation Section, Anti-
trust Division of the Department of 
Justice, at the same time as it is filed 
with the Documentary Services Divi-
sion. 

(j) The applicant shall, if requested, 
be responsible for expeditiously pro-
viding the application to any inter-
ested person, whether or not a party. 

(k) Unless otherwise specified in this 
subpart, all applications shall conform 
generally to the requirements set forth 
in 14 CFR part 302, subpart A. 

(l) In exceptional circumstances, the 
Assistant Secretary may waive or alter 
the procedural requirements of this 
part to permit a transaction to proceed 
on an expedited basis. 

[50 FR 31142, July 31, 1985, as amended by 
Amdt. 302–2, 54 FR 33499, Aug. 15, 1989; 65 FR 
6456, Feb. 9, 2000] 

§ 303.05 Applications requesting anti-
trust immunity. 

(a) Each application must state ex-
plicitly whether or not the applicant 
seeks antitrust immunity under the 
provisions of section 414 of the Act. If 
antitrust immunity is requested, the 
application should specify whether the 
applicant seeks full immunity or im-
munity only from the provisions of sec-
tions 4, 4a and 4c of the Clayton Act, 15 
U.S.C. 15, 15a, 15c. Each application 
seeking antitrust immunity shall con-
tain a statement explaining why the 
applicant believes immunity is in the 
public interest and necessary in order 
for the transaction to proceed. 

(b) [Reserved] 
(c) Any material misrepresentation 

of fact in such an application shall be 
grounds for rescission nunc pro tunc of 
any antitrust immunity granted as a 
result of the misrepresentation. 

(d) A request for renewal of any im-
munity granted does not operate under 
section 558 of Administrative Proce-
dure Act, 5 U.S.C. 558(c), to extend the 
period of immunity conferred. 

[50 FR 31142, July 31, 1985, as amended by 
Amdt. 303–2, 54 FR 33499, Aug. 15, 1989] 

§ 303.06 Review of antitrust immunity. 

The Assistant Secretary may initiate 
a proceeding to review any antitrust 
immunity previously conferred by the 
Civil Aeronautics Board or the Depart-
ment in any section 412 transaction. 
The Assistant Secretary may termi-
nate or modify such immunity if the 
Assistant Secretary finds after notice 
and hearing that the previously con-
ferred immunity is not consistent with 
the provisions of section 414. In any 
proceeding to review such immunity, 
the proponents of the immunity will 
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